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A new D.C. law gives residents generous protection during bankruptcy.

By Aian D. Eisier

n April 27, 2001, with little fan-

fare, the District of Columbia

joined the ranks of states that
allow residents to shield the full vaiue of
their homes from creditors. Previously,
the District had no separate “homestead
exemption” for a principal residence.
Rather, it permitted householders to
exempt from creditors “one horse or
mule; one cart, wagon, or dray and har-
ness . . . if used principally by the debtor
in his trade or business.”

It is understandable (with the decline
in hoof traffic) that the abolishment of a
special exemption for horses and mules
received scant attention. But more than
simply changing an arcane bankruptcy
law, by updating its exemptions, what
the District has done is craft a serious
incentive for people in the D.C.-area
suburbs to move back to the city.

ProTtecTiiG THE HOMESTEAD

The District of Columbia, Puerto
Rico, the 50 states, and the federal
Bankruptcy Code allow individuals (but
not businesses) to protect from creditors
a limited amount of assets so that citi-
zens are not stripped of all of their assets
during times of financial misfortune.
The type and amount of exemptions
available, however, vary greatly depend-
ing upon where you are domiciled
(which is generally defined as the place
where a person resides and intends to
remain indefinitely).

Individuals are entitled to claim

he District may be

a more attractive
‘debtor's haven’
than Florida or
Texas—even if the
winters aren’t as
mild—but you don’t
hear much about it.

exemptions whether or not they file for
bankruptcy protection. Outside of bank-
ruptcy, individuals are limited to the
exemptions available in the jurisdiction
in which they are domiciled, as well as
certain federal nonbankruptey exemp-
tions, such as the Employee Retirement
Income Security Act of 1974 (ERISA).

Although Congress created federal
exemptions under the Bankruptcy Code,
it allows states (defined to include
Puerto Rico and the District of Colum-
bia) to “opt out” of the federal exemp-
tions and limit their residents to the
exemptions available under their respec-
tive state law. A total of 37 states,
including Maryland and Virginia, accept-
ed Congress’ invitation and opted out of
the federal exemptions.

The federal exemptions vnder the

Bankruptey Code are available only to
individuals who file for bankruptcy in
jurisdictions that have not “opted out” of
the federal bankruptcy exemptions. A
person is entitied to file a bankruptcy
case in the district in which he or she is
domiciled, resides, or maintains a princi-
pal place of business or assets for 180
days prior to the date of the bankruptcy
filing.

Many of the states that elected not to
adopt the federal exemnptions offer gen-
erous exemptions to residents, Florida
and Texas gained particular notoriety for
offering unlimited homestead exemp-
tions. Other states, including Virginia
and Maryland, allow married couples to
exempt property titled as tenants by the
entirety from the individual creditors
solely of the husband or wife. These dis-
crepancies have caused critics to clamor
that even though Congress created a fed-
eral Bankruptcy Code, the protections
debtors receive from creditors are far
from uniform.

The District of Columbia offers resi-
dents the option of choosing either D.C.
exemptions or the federal exemptions in
bankruptcy cases. Until April 27, 2001,
most D.C. residents elected to use the
federal exemptions, which were far more
generous than the exemptions then avail-
able under D.C. law. But now, the Dis-
trict’s exemptions may be more favor-
able in bankruptcy cases.

Feperal Ruies vs. D.C. Ruits

The federal exemptions—which were
just increased on Apnil 1, 2004—allow
individuals to exempt the following
assets:

(1) Up to $18.450 of a person’s inter-
est in a principal residence;

(2) $2,950 in one motor vehicle;

(3) Up to $9,850 in household goods
and furnishings, but no more than $475
per item;

(4) 1,225 in jewelry held primarily
for personal, family, or household use;

{5) Up to $9,250 (but no more than
$975 per item) of any used portion of the
$18,450 available in paragraph (1)
above;

(6) $1,850 for professionat books or
tools of a trade;

{7) Any unmatured life insurance con-
tract owned by the debtor, other than a
credit life insurance contract;

(8) Up to $9,850 of a debtor’s interest
in a life insurance contract owned by the
debtor and under which the debtor or a
dependent is insured;

(9) Professionally prescribed health
aids for the debtor or a dependent;

(10) The debtor’s right to receive:

(a) social security benefits, unem-
ployment compensation. or local public
assistance benefits:

(b) veterans’ benefits:

(c) disability, illness, or unemploy-
ment benefits;

(d) alimony, support, or separate
maintenance reasonably necessary for
the support of the debtor or a dependent;

(e) payment under a stock bonus,
pension, profit sharing, annuity or simi-
lar plan on account of illness, disability.
death, age, or length of service (to the

extent reasonably necessary to support
the debtor or a dependent}, unless

(1) such plan was established by
an insider, payment is on account of age
or length of service, and such plan does
not qualify under Internal Revenue Code
§401(a), 403(a), 403(b), or 408;

(t1) The debtor’s right to receive, or
property that is traceable to:

(a) a crime victim’s reparation
award;

(b) wrongful death payment (to the
extent reasonably necessary to support
the debtor or a dependent);

(c) payment under a life insurance
contract (to the extent reasonably neces-
sary to support the debtor or a depen-
dent);

(d) Up to $18,450 on account of
personal bodily injury (excluding pain
and suffering or compensation for actual
pecuniary loss);

(e} Payment in compensation of
loss of future earnings (to the extent rea-
sonably necessary to support the debtor
or a dependent}.

The amended D.C. exemptions paral-
lel the federal exemptions, with the
notable exception of the District’s
unlimited exemption for a person’s prin-
cipal residence and a separate exemption
for Individual Retirement Accounts and
401(k) plans. Unlike the federal bank-
ruptcy exemptions, the amounts of
which are increased every three years,
the District’s exemptions will not be
adjusted. The District’s significant
amended exemptions are as follows:

(1) Unlimited interest in a principal
residence;

(2) $2,575 in one motor vehicle:

(3) Up to $8,625 in household goods
and furnishings, and wearing apparel.
but no more than $425 per itemy;

(4) No separate exemption for jewelry

(5) Up to $8,075 (but no more than
$850 per item) of any used portion of the
homestead exemption available in para-
graph (1) above; .

(6) $1,625 for the debtor or a depen-
dent’s professional books or tools of
trade: $300 for the library, office furni-
ture, and implements of a professional
person or artist;

{7y Any unmatured life insurance con-
tract owned by the debtor, other than a
credit life insurance contract;

{8) No separate exemption for a
debtor’s interest in a life insurance con-
tract owned by the debtor and under
which the debtor or a dependent is
insured;

(9) Professionally prescribed health
aids for the debtor or a dependent,

(10) The debtor’s right to receive

(a) social security benefits, unem-
ployment compensation, or local public
assistance benefits;

{b) veterans’ benefits;

(c) disability, illness, or unemploy-
ment benefits;

(d) alimony, support, or separate
maintenance reasonably necessary for
the support of the debtor or a dependent:

(e) payment under a stock bonus.
pension, profit sharing, annuity or simi-
lar plan on account of iliness, disability,
death, age, or length of service (to the

extent reasonably necessary to support
the debtor or a dependent), unless

(1) such plan was established by
an insider, payment is on account of age
or length of service, and such plan does
not qualify under Internal Revenue Code
§401(a) or 403(b);

(11) The debtor’s right to receive, or
property that is traceable to:

(a) a crime victim's reparation award;

(b) wrongful death payment {io the
extent reasonably necessary to support
the debtor or a dependent);

(¢) payment under a life insurance
contract {to the extent reasonably neces-
sary to support the debtor or a
dependent);

{d) a payment on account of personal
bedily injury (including pain and suffer-
ing or compensation for actual pecuniary
foss);

(e} Payment in compensation of loss
of future earnings (to the extent reason-
ably necessary to support the debtor or 2
dependent).

(12) Money or other assets payable to
a participant or beneficiary under an
IRA or 401(k) plan;

(13} Up to $400 for family pictures
and the famity library.

It is important to note that while state
and federal nonbankruptcy exemptions
protect assets from most creditors, they
do not shield assets from all creditors. A
federal tax lien trumps nearly all state,
federal bankruptcy, and federal non-
bankruptcy exemptions. Similarly, prop-
erty titled as tenants by the entirety is
not exempt from joint creditors of hus-
band and wife.

Home, or Home Buie?

The District’s unlimited homestead
exemption has drawn little attention.
Proposed federal bankruptcy reform leg-
islation has generated newspaper head-
lines over whether homestead exemp-
tions should be uniform, and whether
they should be capped at a certain
threshold, such as $125,000. Yet the Dis-
trict quietly created an unlimited home-
stead exemption. The District may be a
more attractive “debtor’s haven” than
Florida or Texas—even if the winters
aren’t as mild—but you don’t hear much
about it

As the word spreads, the District may
attract new residents, In the past, it
would have been difficult to contend that
you were domiciled in Florida but com-
muted to work in the District or its sub-
urbs. Now it is relatively easy for subur-
banites to cross the District line to gain
the same protections that previously
required a move to the Sunbelt. While
Home Rule still remains an elusive goal
for District residents, the amendments to
the District’s exemptions make it clear
that “the home does rule in D.C.” Tt
remains to be seen, however, whether
people are willing to trade voting rights
for unlimited homestead rights.

Alan D. Eisler is u principal with the
Bethesda, Md.. law firm of Paley Roth-
man, conceniraiing in the areas of bank-
ruptcy and creditors’ rights. He can be
reached at aeisler @ paleyrothman.com.



