In the midst of a divorce proceeding, it is

not unusual for one or both spouses to
file for bankruptcy. When your client’s
spouse files for bankruptcy, the clock
begins to run on your client’s rights.
Protecting those rights not only helps
your client but protects your fee as well.
To safeguard these rights, you first need
to understand how bankruptcy works.

The avtomatic stay

A bankruptcy filing creates an
injunction against creditors known
as the automatic stay. In general, the
automatic stay enjoins creditors from
commencing or continuing litiga-
tion, enforcing judgments, obtaining
possession of a debtor’s property
(e.g., foreclosure or repossession),
perfecting or enforcing liens, collect-
ing claims, and setting off debts.

Although broad in scope, the
automatic stay has certain important
family law exceptions. It does not
stay the commencement or continu-
ation of an action or proceeding for
the establishment of paternity or the
establishment or modification of
alimony, maintenance, or support.
Thus, a spouse’s bankruptcy filing
does not bar judicial proceedings to
determine the amount of alimony,
maintenance, or support a spouse in
bankruptcy should pay.

Whether the collection of alimo-
ny, maintenance, or support is stayed
1s not always clear. The automatic
stay does not prohibit the collection
of alimony, maintenance, or support

from property that is not property of
the estate. The tricky part is deter-
mining what constitutes “property of
the estate.” One entire section of the
bankruptcy code (11 US.C. § 541)
is devoted to defining this term. The
definition can depend on the chap-
ter under which a bankruptcy is
filed. For example, wages earned
after the bankruptcy filing are prop-
erty of the estate in chapter 13, but
not in chapters 7 or 11. If you incor-
rectly assess what constitutes proper-
ty of the estate and consequently
violate the automatic stay, you can
be sanctioned. The bankruptcy court
has authority to impose punitive
damages for willful violations of the
automatic stay.

It is good practice to file a
motion seeking relief from the auto-
matic stay before attempting to col-
lect alimony, maintenance, or sup-
port so that you are not subsequent-
ly accused or found to have willfully
violated the automatic stay. For the
same reason, it is also a good idea to
seek relief from the automatic stay to
continue with any state court
domestic relations proceeding or any
appeals. The motion should describe
the steps you intend to take to col-
lect alimony, maintenance, or sup-
port, and the assets you intend to
attach to enforce these claims. The
bankruptcy code guarantees a hear-
ing within 30 days of filing a motion
for relief from stay, so you will lose
little time in filing the motion.
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In filing for bankruptcy, the goal
of any debtor is to be discharged (or
legally absolved) of debts. Debts for
alimony, maintenance, or support
cannot be discharged in bankruptcy.
Debts incurred in the course of a
divorce or separation proceeding
that are not in the nature of alimony,
maintenance, or support (e.g., mone-
tary award, property settlement) can
be discharged unless a complaint to
determine the dischargeability of the
debt 1s timely filed; the debtor does
not have the ability to pay the debt;
and the discharge of the debt would
result in a benefit to the debtor that
1s not outweighed by the detrimen-
tal consequences to the spouse,
dependent, or child of the debtor. 11
U.S.C. § 523(a)(15).

It is not always clear in a domestic
relations: case whether a debt, such as
an award of attorney’s fees or a
requirement to pay for educational
expenses, 1s in the nature of alimony,
maintenance, or support. To protect
your client, file a complaint to deter-
mine the dischargeability of all
domestic relations debts that are not
clearly alimony, maintenance, or

child support. Although there is no







